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William A. Galanko
Norfolk. Southern Corporation ' Vice PresidentLaw
Law Department

Three Commercial Place n
Norfolk, Virginia 23510-9241

Writer’s Direct Dial Number

(757) 6292374

(757) 533-4943 (FAX)

E-mail: - william.galanko@nscorp.com’ September 18, 2006

'Via Overnight Mail

. Mr. Rich Josephson

‘Deputy Director

Department of Planning and Zoning-
City.of Alexandria

301 King Street

- Alexandria, VA 22314

: Dear.Mr..Josephson:

‘David Lawson has asked me to respond to your e-mail of August 25, 2006, concerning

~ the Norfolk Southem Railway Company transload facility in Alexandria, Virginia. As you are

‘aware, Norfolk Southern intends to modify this railroad operating facility to receive rail cars and
to transload ethanol from those rail cars to trucks. Norfolk Southern will operate the facility
through a-contractor. You have ventured that this use would be a use not pemitted under the
“current UT zoning, and thus Norfolk Southern could only modify and operate the facility under a

" special use permit. The transload facility, however, is quintessentially a rail transportation facility

that will be used by a freight rail common carrier subject to the jurisdiction of the U.S. Surface
Transportation Board (“STB") in order to perform transportation operations. As such, pursuant
‘to 49 U.S.C. § 10505(b), the UT zoning ordinance is preempted to the extent that it would
require a permit or a special use permit to be issued before modification and/or operation.

The facility will be merely an adaptation of the former so-called Alexandria Intermodal
Facility, which property has a long history of use for various railroad purposes. It will be open to
any Norfolk Southern customer seeking ethanol transloading as a part of the Norfolk Southern
transportation service package. Norfolk Southem already has received several indications of
interest from its customers. The facility will not be devoted to any particular customer. Norfolk
Southern will commence work in the very near future, and anticipates that the facility will be open
no later than January 2007.

We believe it important to be a good corporate citizen — to work with local officials in
order to address concerns that might arise in the modification and operation of our facilities, and
we believe we have achieved that here. Accordingly, since June 19, 2008, Norfolk Southern has
met with, and provided facility plans to, various Alexandria officials. This includes Mayor Bill
Euille, City Manager Jim Hartmann and Deputy City Manager Mark Jinks, as well as D.T. Perry
and Art Dahlberg from the Alexandria Fire Department. We have integrated all modifications
proposed by Alexandria fire officials to address perceived safety and fire concerns, including but
not limited to special spill containment facilities, additional fire hydrant locations (including a
mobile fire hydrant), foam capability, and additional portable fire extinguishers. The facility will
be fenced, gated and secured, and will be operated in a safe manner in conformance with any
applicable health and safety requirements. EXHIBIT
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Having said that, however, we do note that the Interstate Commerce Commission
Termination Act (ICCTA") provides that the jurisdiction of the Sutface Transportation Board
(“STB”) over “transportation by rail carriers” and the construction and operation of rail facilities “is
exclusive.” 49 U.S.C. § 10501(b). Further, the ICCTA provides that, “except as otherwise
provided in this part, the remedies provided under this part with respect to regulation of rail .
transportation are exclusive and preempt the remedies provided under Federal or State law.” 1d.
“Transportation” is defined as including rail cars, warehouses, wharfs, piers, yards, property, .
facilities “or other equipment of any kind related to the movement of passengers or property, or
both, by rail ... and ... services related to that movement, including receipt, delivery, elevation,
transfer in transit, ... storage, handling, and interchange of passengers and property...” 49
U.S.C. § 10102(9). ICCTA was passed in-an effort to strengthen the rail transportation system
by reducing the regulation of railroads and other modes of surface transportation. See 49
U.S.C. § 10101. Application of this section preempts Alexandria’s zoning statute to the extent
that it would require any permit prior to the modification or operation of the facility.

Courts have repeatedly invoked 49 U.S.C. § 10501(b) as a basis for preemption of state
and local zoning, land use planning and permit requirements in the construction of rail facilities
to be operated by or on behalf of rail carriers. See City of Auburn v. United States Government
154 F .3d 1025 (9™ Cir. 1998), cert. denied, 119 8.Ct. 2367 (1999) (relating to the construction of
a rail line); Canadian National Railway Co. V. City of Rockwood, Civ. Case No. 04-40323 (U.S.
District Court, E.D. of Michigan, Opinion and Order Granting Preliminary Injunction) (activities
taking place at a transload facility are considered “transportation,” relating to the preemption of
permit requirements for the construction and operation of a transload facility); Norfolk Southern
Railway Company, et al. v. City of Austell, et al, 1997 WL 1113647 (N.D. Ga., 1997) (intermodal

facility). There are several other cases along similar lines.

These decisions, and the statute that they interpret, implement Congress’ expressed
intention to preempt such regulations that may stand as an obstacle to an interstate rail carrier’'s
ability to construct facilities or conduct interstate rail operations. Nevertheless, we believe it
incumbent upon us to work with the local community to address its concems. We have done so
in the.past and we will continue to do so where it makes sense in modifying the facility and
opening it on a timely basis to operation. Please let me know if there is anything further | can
provide you. Further, if desired, | will be happy to speak with your legal counsel concemning this
matter. :

Respecitfully,
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William A. Galanko
Vice President - Law

cC: David Lawson
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