








M E M O R A N D U M  

'1'0 : '1'IIE I IONORABLE MAYOR AND MEMBERS OF THE CITY 
COIINCIL 

FROM: RASHAD M. 
CITY MANAGER 

JAMES 1. BANKS, JR \.j? (.,Q 
CITY ATTORNEY 9- , 

DATE: May 22,2012 

SUBJECT: TN RE APRIT, 12,2012 DECISION OF THE BOARD OF ZONING 
APPEALS FOR THE CITY OF ALEXANDRIA; QUESTIONS 
REGARDlNG THE BBZA'S ROLE 

As you know, we are in the unfortunate position of having to appeal a decision made by 
the Board of Zoning Appeals (BZA) last month regarding how the protest provisions in 
the Zoning Ordinance apply to the W-1 text amendment and to all text amendtnents 
generally. Being in this position has raised a number of questions about how the process 
of an appeal works when the appeal is brought by the City rather than an outside 
appellant. To address these questions, the City Attoiney provided a menlo to the City 
Manager regarding the legal questions about the process. The City Manager, then taking 
that advice into consideration, sent a memo to the Board of Zoning Appeals, copying the 
City Council (dated May 16,2012) explainjng that because the BZA is not a party to this 
proceeding, there is no need for additional counsel to be brought on to represent the BZA. 
On Friday, May 18,2012 the BZA held a worksession to discuss the matter among 
themselves; at that time, staff, including the City Attorney, was available to answer 
questions that the BZA had about this matter. During that worksession, staff, the City 
Attorney, and outside counsel retained by the City Attorney answered the questions of the 
BZA members with specific citation to case and statutory law. 

Below we have provided information regarding 1) why the BZA is not considered a pai-ty 
in this case and does not require outside counsel; 2) what the responsibility of the BZA is 
in this case and how it will be fulfilled; and 3) how the BZA will be represented if the 
need arises. 

1) The BZA is not considered a party to this case and does not require 
i~lcleperldent counsel because the State Law has clarified the role of a BZA in 
an appeal of their decision. 

: The BZA is acting in a quasi-judicial function when reviewing the decision of the 
nirector of Planning and Zoning. Its role is to review the decision and make a ruling 



about whether the decision was a reasonable anti cot~cct interpretation of the zoning 
ordinance. As such, the BZA's role is similar to that of a lower court judge. Wlicn a 
matter is appealed from a lotver coui-t to a higher court, the judge in the lower court is not 
a party in the case. Similarly, when the BZA's ruling is appealed it is not a party to the 
case except to the extent that the BZA is required to provide the record. 

The law on this ~llatter has been evolving over the years, Traditionally, the BZA has 
always been a narned party in an appeal of its decision and while the BZA does not take 
an active role in the case, the locality answered the appeal on behalf of the locality and 
tlle BZA. 

In 2008, the Virginia Supreme Court weighed in on this question when the Fairfax 
County Board of Zoning Appeals filed a Declaratory Judgnlent action against the County 
requesting that the County be required to provide the RZA with counsel. The Virginia 
Supreme Couit found that the BZA is created by statute and is limited to the powers that 
are expressly granted in such statute and that such powers do not include the ability to 
institute litigation on its own behalf. BZA of Fairfax County v. Board of Supervisors of 
Fairfax Countv, 276 Va. 550 (2008). The result of this ruling is to clarify that the BZA 
is not a legal entity that can sue; therefore, it also cannot be sued, cannot be subjected to a 
default judgment,-and cannot have any remedy levied against it. The only role the BZA 
has in an appeal is to provide the record of the matter that was before it. 

The General Assembly followed by addressing this issue in 201 0 by adding language to 
State Code Section 15.2-2314 that specifically states that "Any review of a decision of 
the board shall not be considered an action against the board, and the board shall not be a 
pasty to the proceeding, however the board shall participate in the proceedings to the 
extent required by this section." Virginia Code 3 15.2-23 14. The statue goes on to allow 
the court to serve a return on the BZA to require the return of the record. While the City 
is governed primarily by the City Chatter, not exclusively by tlle State Code (as is the 
case with counties), this language is informative in understanding the intent of the roles 
of the parties in a proceeding appealing a BZA decision. 

Therefore, for all the reasons stated above, there is no legal reason for the City to retain 
additional counsel for the BZA and no reason to justifjr the expenditures related to 
additional counsel. 

2) The BZA's role in the current pending case, In Re April 12,2012 decision of 
the Board of Zoning AppeaIs for the City of AIexalldria is Iilnited to 
providing the record. 

In the recent appeal filed by the City the BZA is listed as a respondent with the limited 
responsibility of providing the record to the Couit. The complaint specifically states: 
"Respondent RZA is nailled herein as a party for the purpose of providing the record on 



appeal." I'hcrefore, the case has been specifically tiled to make it clear that it is not a 
proceeding against the RZA but instead it is strictly a review of the RZA's decision. 

As such, the BZA's responsibility is limited to providing the record which is an 
administrative filnction perfonlled by staff for the HZA. Specifically, the followiilg 
actions will be taken to comply with this responsibility: 

The staff for the BZA will co~npile the docu~nents that make up  the record in this 
case. The record consists of every docunlent that was before the BZA when it 
made its decision, the transcdpt of the proceeding, and the findings of fact and 
conclusions of law that were ultimately approved by the BZA. The staff will then 
certify that these are true copies of the documents that make up the record. 
The staff will directly submit that certification and the documents to the Circuit 
Court (please note that staff has submitted the record of RZA actions to the 
Circuit Court in nulneious other appeals without involvement of outside counsel 
for the BZA). 

0 The staff will report to the BZA at the B7,A's next hearing that this record has 
been submitted and what was included in the record. 

This is the extent of the BZA's responsibility and once this is completed, the BZA will 
have complied with any requirement of the appeal. 

3) The City Attorney is the legal adviso~. for the BZA and will retain outside 
counsel if the need al-ises. 

Pursuailt to Section 11.02 of the City Charter, the City Attorney is the ". . .legal advisor of 
the city council, the city manager, and all departments, boards, comnlissions and agencies 
of the city, ..in all matters affecting the interest of the city.. ." As such, the City Attorney 
is the legal advisor for the BZA. There is no conflict of interest in this cuixnt case 
because the appeal as filed is not adverse to the BZA. The BZA is not a party and is only 
involved in the case to provide the record. 

We are not aware of any other case where the BZA as a board, or ally intlividual member 
was called upon to be a fact witness or to provide additional infoomlation in the case. 
However, if the BZA or any of its indivitiual tncmbers were required to provide 
additional information in the case, adciitionai evidence, OK* to testify in the Circuit Coui-t 
appeal, the BZA and/or its individual inernbers would need filrther advice about how to 
respond. At that time, the City Attor~ley wouId retain and the City Manager would 
authorize thc necessary funds for separate outside counsel for the RZA and/or its 
individual ~nembers. 


